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TRACK 1 – Title IX Coordinators

TRACK 2 – Title IX Decision-Makers and Student 

Conduct Administrators

TRACK 3 – Title IX Investigators

This Module is Designed for:

• Why three tracks?

• Why combine Title IX decision-makers and student 
conduct administrators in the second track?

• Why will Title IX coordinators receive all of the Title IX 
investigator training?

• Combination of asynchronous pre-recorded videos and 
live virtual sessions.

• Quizzes, questions and assessment.

• Certificate of completion.

Structure of the NASPA Title IX Training

Nothing presented in any module in the 

NASPA Title IX Training Certificate is, or 

should be considered, legal advice!

Know when to consult legal counsel.

• First new regulations in a very long time.

• Institutional response requirement—Supportive measures, 

sanctions, remedies

• Potentially unfamiliar dynamics with the Department of 

Education—Guidance, commentary, blogs

• Status of preexisting guidance and resolutions

• Expect enforcement if regulations survive legal challenges in 

court

A Few Initial Thoughts on the New Regulations
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• Title IX redefines sexual harassment and creates special grievance 
procedures for sexual harassment. 

• What does this mean for your existing policies and Title IX compliance 
more generally?

• Term “hostile environment” disappears/”balancing test” with it.

• Allows for recipients to offer informal resolution (mediation). Can be 
used in most instances if parties (complainant and respondent) 
consent voluntarily when a formal complaint is filed.

• Informal resolution cannot be used when a student alleges sexual harassment by an 
employee

• “Formal complaints” and “allegations”

•

https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
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Trauma

The Department is sensitive to the effects of trauma on sexual 

harassment victims and appreciates that choosing to make a 

report, file a formal complaint, communicate with a Title IX 

Coordinator to arrange supportive measures, or participate in a 
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A summary of the         
10 elements of 
§ 106.45(b)(1)(i-x) 
Basic Requirements 
for a Grievance 
Process.

1. Equitable treatment of parties/provision of remedies
2. Objective evaluation of evidence
3. No bias or conflicts of interest/training of Title IX 

personnel
4. Presumption of non-responsibility of respondent until 

process is complete
5. Reasonably prompt time frames
6. Articulate and publish the range of possible sanctions
7.
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• Education Secretary Betsy DeVos

• Rescission of Obama-Era Guidance in 2017

• Withdrawal of guidance on transgender students (Feb. 2017)

• 2011 Dear College Letter (Sept. 2017)

• 2014 Questions & Answers on Title IX and Sexual Violence (Sept. 2017)

• Instituted “interim” and “substantial” guidance in September 2017

• Focus on respondents’ rights/procedural protections/due process/bias 

and conflicts of interest

• Notice and comment period on the new regulations ended with a 

record-breaking number of comments (over 120,000)

• Complex implications for protection from discrimination based on 

sexual orientation, or appearance thereof.

Title IX and the Trump Administration Title IX: Current and Former Guidance

• Sexual Harassment Guidance: Harassment of Students By School Employees, Other 

Students, or Third Parties, 62 FR 12034 (Mar. 13, 1997). 

• Revised Guidance on Sexual Harassment: Harassment of Students by School Employees, 

Other Students, or Third Parties (Jan. 19, 2001).

• Dear Colleague Letter: Sexual Violence (April 4, 2011), WITHDRAWN by, U.S. Dep’t. of 

Education, Office for Civil Rights, Dear Colleague Letter (Sept. 22, 2017).

• Questions and Answers on Title IX and Sexual Violence (April 29, 2014) WITHDRAWN by, 

U.S. Dep’t. of Education, Office for Civil Rights, Dear Colleague Letter (Sept. 22, 2017).

• Q&A on Campus Sexual Misconduct (Sept. 22, 2017).

• Uncertain features of pre-existing guidance and status of 
“commentary” and blog posts. 
• New regulatory dynamics….

• What about “straddle” cases?
• DOE has said they will not enforce new regulations 

retroactively.

The New Regulations and Previous Guidance New Regulations and Court Activity

Judicial activism and inactivism

• Lower courts and SCOTUS

• 6th Circuit in Baum

• 7th Circuit in Purdue

• 3rd Circuit in University of Sciences

• U.S. District Court for District of Tennessee in Rhodes 

College 

• See Jeremy Bauer-Wolf, 

http://www.newsweek.com/betsy-devos-lawsuit-title-ix-rule-changes-sexual-harassment-1510147
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Free Speech and Academic 
Freedom in the New 

Regulations 

The § 106.30 definition [of sexual harassment] captures categories of misconduct likely to impede 

educational access while avoiding a chill on free speech and academic freedom. The Department 

agrees with commenters noting that the Department has a responsibility to enforce Title IX while not 

interfering with principles of free speech and academic freedom . . .   

Precisely because expressive speech, and not just physical conduct, may be restricted or punished as 

harassment, it is important to define actionable sexual harassment under Title IX in a manner 

consistent with respect for First Amendment rights, and principles of free speech and academic 

freedom, in education programs and activities. . . . Id.

The Department believes, however, that severity and pervasiveness are needed elements to ensure 

that Title IX’s nondiscrimination mandate does not punish verbal conduct in a manner that chills and 

restricts speech and academic freedom, and that recipients are not held responsible for controlling 

every stray, offensive remark that passes between members of the recipient’s community.

Id. at 30154. 

New Regulations and Free Speech/Academic Freedom

Department of Education, Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal Financial Assistance , 
85 Fed. Reg. 30026 (May 19, 2020) (final rule) (online at www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf) at 30142.

The Supreme Court has not squarely addressed the intersection between First Amendment 

protection of speech and academic freedom, and non-sex discrimination Federal civil rights 

laws that include sexual harassment as a form of sex discrimination (i.e., Title VII and Title 

IX). With respect to sex discriminatory conduct in the form of admissions or hiring and firing 

decisions, for example, prohibiting such conduct does not implicate constitutional concerns 

even when the conduct is accompanied by speech, and similarly, when sex discrimination 

occurs in the form of non-verbal sexually harassing conduct, or speech used to harass in a 

quid pro quo manner, stalk, or threaten violence against a victim, no First Amendment 

problem exists. However, with respect to speech and expression, tension exists between 

First Amendment protections and the government’s interest in ensuring workplace and 

educational environments free from sex discrimination when the speech is unwelcome on 

the basis of sex. 

Id. at 30161-62 (internal citations omitted).

More on the First Amendment

“Sex”

What is “sex” for Title IX purposes? 

The modern concept of “sex” has evolved and represents a cultural 
shift.  In past generations, “sex” usually meant the male/female 
assignment at birth based on biological or anatomical factors.  “Sex” for 
Title IX purposes includes:

• Gender based on biological or anatomical factors
• Actual or perceived gender identity

Sometimes individuals do not conform to stereotypical notions of 
masculinity or femininity. 

Helpful Resource
UC Davis, LGBTQIA Resource Center Glossary,
https://lgbtqia.ucdavis.edu/educated/glossary

2001 Guidance pg. 3:

“Although Title IX does not prohibit discrimination on the basis of sexual 
orientation, sexual harassment directed at gay or lesbian students that is 
sufficiently serious to limit or deny a student’s ability to participate in or 
benefit from the school’s program constitutes sexual harassment prohibited by 
Title IX under the circumstances described in this guidance.  For example, if a 
male student or a group of male students target a gay student for physical 

https://lgbtqia.ucdavis.edu/educated/glossary
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“The employers worry that our decision will sweep beyond Title VII to 

other federal or state laws that prohibit sex discrimination. And, under 

Title VII itself, they say sex-segregated bathrooms, locker rooms, and 

dress codes will prove unsustainable after our decision today. But none 

of these other laws are before us; we have not had the benefit of 

adversarial testing about the meaning of their terms, and we do not 

prejudge any such question today.”

More Quotes from Bostock – The Bostock Caveat

“As a result of its deliberations in adopting the law, Congress included an express 
statutory exception for religious organizations… this Court has also recognized that the 
First Amendment can bar the application of employment discrimination laws “to 
claims concerning the employment relationship between a religious institution and its 
ministers.”

“Because the Religious Freedom Restoration Act (RFRA) operates as a kind of super 
statute, displacing the normal operation of other federal laws, it might supersede Title 
VII’s commands in appropriate cases.” “But how these doctrines protecting religious 
liberty interact with Title VII are questions for future cases too.” 

“So while other employers in other cases may raise free exercise arguments that merit 
careful consideration, none of the employers before us today represent in this Court 
that compliance with Title VII will infringe their own religious liberties in any way.” 

More Quotes from Bostock

“Due Process”

• “Due Process” - a complex and multidimensional concept
• More than dialectic between “complainants” and 

”respondents”
• The college as bystander or neutral

• Is this the way to create college court?
• What about resource imbalances between institutions or 

complainants/respondents?

Due Process

Due Process

[T]he evolution of the American concept of due process of law has revolved 

around recognition that for justice to be done, procedural protections must be 

offered to those accused of even the most heinous offenses – precisely because 

only through a fair process can a just conclusion of responsibility be made. 

Further, the § 106.45 grievance process grants procedural rights to 

complainants and respondents so that both parties benefit from strong, clear 

due process protections. 

Department of Education, Nondiscrimination on the Basis of Sex in Education Programs or 
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• Chevron//Article II

• State Farm

• Protected Interests

• Matthews Balancing Test

• Citizens United → Associational 
Rights

• Originalism/Textualism

• Efficacy/Fairness to those not 
represented in a “hearing”

• New Fairness Issues Created by 
“College Court”

• Horowitz/Ewing and Academic 
Freedom

• Substantive Due Process

• Slippery Slope
• Tenure for Students
• Ghost of Hugo Black in Tinker

More Due Process
The Department of Education reiterates that colleges are not courts 
prosecuting crimes.

[S]chools, colleges, and universities are educational institutions and not courts of law. The §

https://en.wikipedia.org/wiki/Government
https://en.wikipedia.org/wiki/Institution
https://en.wikipedia.org/wiki/Authority
https://en.wikipedia.org/wiki/Adjudication
https://en.wikipedia.org/wiki/Legal_dispute
https://en.wikipedia.org/wiki/Party_(law)
https://en.wikipedia.org/wiki/Administration_of_justice
https://en.wikipedia.org/wiki/Civil_law_(common_law)
https://en.wikipedia.org/wiki/Criminal_law
https://en.wikipedia.org/wiki/Administrative_law
https://en.wikipedia.org/wiki/Rule_of_law
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The requirements of paragraph (c) of this section apply only to sex 

discrimination occurring against a person in the United States.

§106.8(d) Application outside the United States.

If any provision of this subpart or its application to any person, act, 

or practice is held invalid, the remainder of the subpart or the 

application of its provisions to any person, act, or practice shall not 

be affected thereby. 

“Severability” Throughout the Regulations

§ 106.12 Educational 
institutions controlled by 
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A recipient’s response must treat complainants and respondents 

equitably by offering supportive measures as defined in § 106.30 to a 

complainant, and by following a grievance process that complies with §

106.45 before the imposition of any disciplinary sanctions or other 

actions that are not supportive measures as defined in § 106.30, against 

a respondent. The Title IX Coordinator must promptly contact the 

complainant to discuss the availability of supportive measures as defined 

in § 106.30, consider the complainant’s wishes with respect to supportive 

measures, inform the complainant of the availability of supportive 
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A recipient’s treatment of a complainant or a respondent in 

response to a formal complaint of sexual harassment may 

constitute discrimination on the basis of sex under title IX. 

§ 106.45(a) Discrimination on the basis of sex.

For the purpose of addressing formal complaints of sexual 

harassment, a recipient’s grievance process must comply with the 

requirements of this section. Any provisions, rules, or practices 

other than those required by this section that a recipient adopts as 

part of its grievance process for handling formal complaints of 

sexual harassment as defined in § 106.30, must apply equally to 

both parties. 

§ 106.45(b) Grievance process. 

(1) Basic requirements for grievance process. A recipient’s grievance process 
must—
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(iv) The Title IX Coordinator is responsible for effective 

implementation of any remedies. 

§ 106.45(b)(7)(iv)

(8) Appeals. 

(i) A recipient must offer both parties an appeal from a 

determination regarding responsibility, and from a recipient’s 

dismissal of a formal complaint or any allegations therein, on the 

following bases: 

§ 106.45(b)(8)(i)

(A) Procedural irregularity that affected the outcome of the matter; 

(B) New evidence that was not reasonably available at the time the 

determination regarding responsibility or dismissal was made, that 

could affect the outcome of the matter; and 

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) 

had a conflict of interest or bias for or against complainants or 

respondents generally or the individual complainant or respondent 

that affected the outcome of the matter. 

§ 106.45(b)(8)(i)(A-C)

(ii) A recipient may offer an appeal equally to both parties on 

additional bases. 

§ 106.45(b)(8)(ii)

(iii) As to all appeals, the recipient must: 

(A) Notify the other party in writing when an appeal is filed and implement 
appeal procedures equally for both parties; 

(B) Ensure that the decision-maker(s) for the appeal is not the same person as 
the decision-maker(s) that reached the determination regarding responsibility 
or dismissal, the investigator(s), or the Title IX Coordinator; 

(C) Ensure that the decision-maker(s) for the appeal complies with the 
standards set forth in paragraph (b)(1)(iii) of this section; 

(D) Give both parties a reasonable, equal opportunity to submit a written 
statement in support of, or challenging, the outcome; 

(E) Issue a written decision describing the result of the appeal and the 
rationale for the result; and 

(F) Provide the written decision simultaneously to both parties.

§ 106.45(b)(8)(iii)(A-F)

(9) Informal resolution. A recipient may not require as a condition of 

enrollment or continuing enrollment, or employment or continuing 
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Legal Intersectionality of 
Title IX, Title VII, Clery, 
VAWA, ADA/504, etc.. 
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Stetson University College of Law
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Title VI

Civil Rights Act of 1964 

Race, Color, National Origin   

Statute = 42 U.S.C. 2000d 

Regulations = 34 C.F.R. 100 

Office of Civil Rights  
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Clery 
Act/VAWA 

• Higher Education Act of 1965 

• Crime Awareness and Campus Security Act of 
1990 

• Jeanne Clery Disclosure of Campus Security 
Policy and Campus Crime Statistics Act 

• Violence Against Women Reauthorization Act of 
2013  

• Crime Reporting/Policy

• 20 U.S.C. 1092 

• 34 C.F.R. 668.46 

•
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Equal Opportunity Administration Intersects with Civil Rights 
laws; General Observations

Not a seamless web 

Multiple laws triggered by one incident 

Primacy?

Role of Counsel 

Specific considerations…

Intersections with Title IX 

Title VI & Title IX 
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Title VII v. Title IX - Circuit Split 

Lakoski v. James, 66 
F.3d 751 (5 Cir. App. 

10/3/1995)

Doe v. Mercy Catholic 
Med. Ctr., 850 F.3d 545 
(3 Cir. App. 3/7/2017) 

Bostock Implications 

Expanded Sex 
Discrimination 

Gorsuch 
Alito Dissent                

-> Title IX 

• Bathroom & 
Locker Room 

• Women’s 
Sports  

• Housing  

• Sexual 
Orientation 

• Gender 
Identity 

• Limited Ruling  
• No App. 

outside of 
Title VII

Bostock v. Clayton County, 590 U.S. ___ (2020) 

Clery Act/VAWA & Title IX

New Title IX Regulations   

Definitions -> VAWA/Save
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Michigan State University Michigan State University – Clery & Title IX 

University of North Carolina Florida Tech – Under Investigation  

ADA/504 & Title IX Accommodations 
in Discipline   

Digital Hearings

Summary of Investigators 
Reports  

Rossley v. Drake University, 342 
F. Supp. 3d 904 (S.D. Iowa 2018)

217 218

219 220

221 222
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Legal Intersection Considerations 

Conduct Hearing Considerations
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• Title IX coordinator—MUST be designated
• Title IX investigator
• Title IX decision-maker(s)/Appellate officer(s)
• Anyone implementing an informal process (if offered)
• The Title IX coordinator can be the investigator.
• The decision-maker cannot be the same person as the 

investigator or the Title IX coordinator.
• Case managers?

Title IX Personnel Outsourcing/Requiring Legally Trained Title IX Operatives

The Department notes that nothing in the final regulations precludes a 

recipient from carrying out its responsibilities under § 106.45 by 

outsourcing such responsibilities to professionally trained investigators 

and adjudicators outside the recipient’s own operations. The Department 

declines to impose a requirement that Title IX Coordinators, 

investigators, or decision-makers be licensed attorneys (or otherwise to 

specify the qualifications or experience needed for a recipient to fill such 

positions), because leaving recipients as much flexibility as possible to 

fulfill the obligations that must be performed by such individuals will 

make it more likely that all recipients reasonably can meet their Title IX 

responsibilities. 

Id. at 30105.

• Should we appoint deputy Title IX coordinators?

• [T]he recipient may need to or wish to designate multiple employees as Title IX Coordinators or designate a 
Title IX Coordinator and additional staff to serve as deputy Title IX Coordinators. Id. at 30117.

• Should the Title IX coordinator take on the role of investigator, as permitted in the new 
regulations? (See id. 30135 n.596.)

• How many decision makers? (New regulations suggest training at least two so one can be the 
appellate officer.) 

• Single decision-maker or a panel?

• What should we outsource? Advantages/disadvantages?

• Budgetary concerns/limited staff on very small campuses

• Bias

• Conflicts of interest? 

• Appropriate relationships between Title IX coordinator and other functions. 

• Role of counsel?

Personnel Decisions

• “Best practices”/”Experts”/Certification
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• Who is an official with authority—authority to redress?

• Title IX coordinator

• CSAs?

• Who else?

Determining whether an individual is an “official with authority” is a legal determination 
that depends on the specific facts relating to a recipient’s administrative structure and the 
roles and duties held by officials in the recipient’s own operations. The Supreme Court 
viewed this category of officials as the equivalent of what 20 U.S.C. 1682 calls an 
“appropriate person” for purposes of the Department’s resolution of Title IX violations with 
a recipient.  Id. at 30039.

Postsecondary institutions ultimately decide which officials to authorize to 
institute corrective measures on behalf of the recipient. The Title IX Coordinator and 
officials with authority to institute corrective measures on behalf of the recipient fall into 
the same category as employees whom guidance described as having “authority to redress 
the sexual harassment.” Id. (emphasis added).

“Officials with Authority” Actual Knowledge/Employees

For all recipients, notice to the recipientõs Title IX Coordinator or to òany 

official of the recipient who has authority to institute corrective 

measures on behalf of the recipientó (referred to herein as òofficials 

with authorityó) conveys actual knowledge to the recipient and 

triggers the recipientõs response obligations. 

NOTE: The Department of Education has discontinued use of the term and 

previous structure of “responsible employees,” i.e. “mandated reporters.” 

Rather than using the phrase “responsible employees,” these final regulations 

describe the pool of employees to whom notice triggers the recipient’s response 

obligations.   Id. 

Id. at 30039 (emphasis added). 

Limiting Mandatory Reporters
A Rejection of “Responsible Employees”

Triggering a recipient’s response obligations only when the Title IX Coordinator or an official with 

authority has notice respects the autonomy of a complainant in a postsecondary institution 

better than the responsible employee rubric in guidance. . . . 

Id. at 30040 (emphasis added).
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Actual Knowledge Can Be Triggered By…

• Report from the complainant

• Third party report (“bystander” reporting)

• Anonymous report (by the complainant or by a third party)

See id. at 30087. 

Anonymous Reports

[T]he Department does not take a position in the NPRM or these final regulations on 

whether recipients should encourage anonymous reports of sexual harassment . . .

[I]f a recipient cannot identify any of the parties involved in the alleged sexual 

harassment based on the anonymous report, then a response that is not clearly 

unreasonable under light of these known circumstances will differ from a response 

under circumstances where the recipient knows the identity of the parties involved in 

the alleged harassment, and the recipient may not be able to meet its obligation to, 

for instance, offer supportive measures to the unknown complainant. 

Id. at 30087.

Id. at 30087.

Notice Cont’d

[N]otice of sexual harassment or allegations of sexual harassment to 
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Confidentiality

Confidentiality and FERPA Protections

Section 106.71(a) requires recipients to keep confidential the identity of any individual 

who has made a report or complaint of sex discrimination, including any individual 

who has made a report or filed a formal complaint of sexual harassment, any 

complainant, any individual who has been reported to be the perpetrator of sex 

discrimination, any respondent, and any witness (unless permitted by FERPA, or required 

under law, or as necessary to conduct proceedings under Title IX), and § 106.71(b) states that 

exercise of rights protected by the First Amendment is not retaliation. Section 106.30 defining 

“supportive measures” instructs recipients to keep confidential the provision of supportive 

measures except as necessary to provide the supportive measures . These provisions are 

intended to protect the confidentiality of complainants, respondents, and witnesses during a 

Title IX process, subject to the recipient’s ability to meet its Title IX obligations consistent with 

constitutional protections. 

Id. at 30071 (emphasis added).

[Separate module addresses FERPA, recordkeeping and confidentiality.]

. . . abuses of a party’s ability to discuss the allegations can be 

addressed through tort law and retaliation prohibitions.

Id. at 30296.
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Formal 
Complaints 
and the 
Complainant’s 
Wishes

These final regulations obligate a recipient to initiate a grievance 

process when a complainant files, or a Title IX Coordinator signs, a 

formal complaint, so that the Title IX Coordinator takes into 

account the wishes of a complainant and only initiates a 

grievance process against the complainantõs wishes if doing 

so is not clearly unreasonable in light of the known 

circumstances.
Id. at 71.

Id. at 30045 (emphasis added).

Formal 
Complaints 
and the 
Complainant’s 
Wishes Cont’d

[A] complainant’s desire not to be involved in a grievance process or desire to 

keep the complainant’s identity undisclosed to the respondent will be 

overridden only by a trained individual (i.e., the Title IX Coordinator) 

and only when specific circumstances justify that action. These final 

regulations clarify that the recipient’s decision not to investigate when the 
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. . . The Title IX Coordinator must promptly contact the 

complainant to discuss the availability of supportive 

measures as defined in § 106.30, consider the complainantõs 

wishes with respect to supportive measures, inform the 

complainant of the availability of supportive measures with 

or without the filing of a formal complaint . . .

§106.44(a) Cont’d

(emphasis added) 
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Nothing in this subpart precludes a recipient from placing a non-

student employee respondent on administrative leave during the 

pendency of a grievance process that complies with § 106.45. This 

provision may not be construed to modify any rights under Section 

504 of the Rehabilitation Act of 1973 or the Americans with 

Disabilities Act.

§106.44(d) Administrative leave.

• How should we make this clear in our policies?

• Will IHE’s be at risk if they use this process?

• Litigation risk/TRO?

• Bias? De novo review by hearing?

Thoughts on Emergency Removal and Administrative Leave

A Closer Look at Formal 
Complaints

§ 106.30(a) “Formal Complaint”
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(3) Dismissal of a formal complaint—
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Notice of the allegations of sexual harassment potentially constituting sexual 
harassment as defined in § 106.30, including sufficient details known at the 
time and with sufficient time to prepare a response before any initial interview. 
Sufficient details include the identities of the parties involved in the incident, if 
known, the conduct allegedly constituting sexual harassment under § 106.30, 
and the date and location of the alleged incident, if known. The written notice 
must include a statement that the respondent is presumed not responsible for 
the alleged conduct and that a determination regarding responsibility is made 
at the conclusion of the grievance process. The written notice must inform the 
parties that they may have an advisor of their choice, who may be, but is not 
required to be, an attorney, under paragraph (b)(5)(iv) of this section, and may 
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§ 106.45(b) expressly allows recipients to adopt rules that apply to 

the recipient’s grievance process, other than those required under §

106.45, so long as such additional rules apply equally to both 

parties. For example, a postsecondary institution recipient may 

adopt reasonable rules of order and decorum to govern the 

conduct of live hearings. 

Id. at 30293 n. 1148 (emphasis added).

Adopting Rules Outside of § 106.45(b) 

§ 106.45 would, for example, permit a recipient to require parties 

personally to answer questions posed by an investigator during an 

interview, or personally to make any opening or closing 

statements the recipient allows at a live hearing, so long as 

such rules apply equally to both parties.  Id. at 30298 (emphasis added).

While nothing in the final regulations discourages parties 

from speaking for themselves during the proceedings, the 

Department believes it is important that each party have the right 

to receive advice and assistance navigating the grievance process. 

Id. (emphasis added).

More on § 106.45

. . . adopt evidentiary rules of admissibility that contravene those 

evidentiary requirements prescribed under § 106.45 . . .

. . . adopt a rule excluding relevant evidence whose probative value 

is substantially outweighed by the danger of unfair prejudice . . .

. . . adopt rules excluding certain types of relevant evidence (e.g., lie 

detector test results, or rape kits) where the type of evidence is not 

either deemed ‘‘not relevant’’ (as is, for instance, evidence 

concerning a complainant’s prior sexual history) or otherwise 

barred from use under § 106.45 (as is, for instance, information 

protected by a legally recognized privilege) . . . 

Recipients may not…

Id. at 30294 (internal citations omitted).

. . . the § 106.45 grievance process does not prescribe rules 

governing how admissible, relevant evidence must be 

evaluated for weight or credibility by a recipient’s decision-

maker, and recipients thus have discretion to adopt and apply 



©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this 
material on the Salisbury University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other 
entities of higher education, for their own training purposes for any reason. Use of this material for 
proprietary reasons, except by the original author(s), is strictly prohibited.

©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this 
material on the Salisbury University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other 
entities of higher education, for their own training purposes for any reason. Use of this material for 
proprietary reasons, except by the original author(s), is strictly prohibited.

• Advisors may cross examine but not the 
witnesses/complainants/respondents themselves 

• Objections and evidence issues
• Inculpatory/ Exculpatory evidence

Cross
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Sanctions

The Department does not require particular sanctions –
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Appeals

(8) Appeals. 

(i) A recipient must offer both parties an appeal from a 

determination regarding responsibility, and from a recipient’s 

dismissal of a formal complaint or any allegations therein, on the 

following bases: 

§ 106.45(b)(8)(i)

(A)
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A Closer Look at Retaliation

(a) Retaliation prohibited. No recipient or other person may intimidate, 
threaten, coerce, or discriminate against any individual for the purpose 
of interfering with any right or privilege secured by title IX or this part, or 
because the individual has made a report or complaint, testified, 
assisted, or participated or refused to participate in any manner in an 
investigation, proceeding, or hearing under this part. Intimidation, 
threats, coercion, or discrimination, including charges against an 
individual for code of conduct violations that do not involve sex 
discrimination or sexual harassment, but arise out of the same facts or 
circumstances as a report or complaint of sex discrimination, or a report 
or formal complaint of sexual harassment, for the purpose of interfering 
with any right or privilege secured by title IX or this part, constitutes 
retaliation. 

§ 106.71(a)

The recipient must keep confidential the identity of any individual who 
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Impartial

Not partial or biased: treating or affecting all 

equally

merriam-webster.com

Prejudgment

A judgment reached before the evidence is available

webster-dictionary.org

Prejudice

An opinion or judgment formed without due 

examination; prejudgment; a leaning toward one side of 

a question from other considerations than those 

belonging to it; and unreasonable predilection for, or 
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Policy should reflect practice and 

practice should reflect policy.

All Title IX personnel should serve in their roles impartially. 

All Title IX personnel should avoid 

• prejudgment of facts

• prejudice

• conflicts of interest

• bias 

• sex stereotypes 

You have no “side” other than the 
integrity of the process.

Whose side are you on?
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§
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• “The Court may exclude relevant evidence if its probative value is 

substantially outweighed by a danger of one or more of the 

following: Unfair Prejudice, Confusing the Issues, Misleading the 

jury, Undue delay, Wasting time, Needlessly presenting 

cumulative evidence.” 

• Need to apply

• “A recipient may not adopt a rule excluding relevant evidence 

whose probative value is substantially outweighed by the danger 

of unfair prejudice.”

FRE 403 = Court Room Exclusions 
Not Applied to Title IX Hearings

1) Legally Recognized Privileged Information -> (Attorney/Client & 
Dr./Client)  

2) Complainant’s Sexual Predisposition (always) & Prior Sexual History Unless… 
Two Exceptions

3) Treatment Records without the parties written voluntary consent 

4) A recipient may adopt rules of order or decorum to forbid badgering a witness.

5) OCR Blog Post: The decision-maker must not rely on the statement of a party or 
witness who does not submit to cross-examination, resulting in exclusion of 
statements that remain untested by cross-examination. https://www.federalregister.gov/d/2020-10512/p-2948 +

6) A Recipient may fairly deem repetition of the same question to be irrelevant.  

What Exclusions do Apply in Title IX Hearings 

Where the substance of a question is relevant, but the 

manner in which an advisor attempts to ask the question 

is harassing, intimidating, or abusive (for example, the 

advisor yells, screams, or physically “leans in” to the 

witness's personal space), the recipient may appropriately, 

evenhandedly enforce rules of decorum that require 

relevant questions to be asked in a respectful, non-abusive 

manner. https://www.federalregister.gov/d/2020-10512/p-3779

Relevant but Hostile 

[T]he rape shield language in § 106.45(b)(6)(i)-(ii) bars questions or 

evidence about a complainant’s sexual predisposition (with no 

exceptions) and about a complainant’s prior sexual behavior subject to 

two exceptions: 

1) if offered to prove that someone other than the respondent 

committed the alleged sexual harassment, or 

2) if the question or evidence concerns sexual behavior between 

the complainant and the respondent and is offered to prove consent.

Rape Shield Language

Id. at 30336 n. 1308 (emphasis added).

(a) Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:

(1) evidence offered to prove that a victim engaged in other sexual behavior; or 

(2) evidence offered to prove a victim’s sexual predisposition.

(b) Exceptions.

(1) Criminal Cases. The court may admit the following evidence in a criminal case:

(A) evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the
source of semen, injury, or other physical evidence;

(B) evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if 
offered by the defendant to prove consent or if offered by the prosecutor; and

(C) evidence whose exclusion would violate the defendant’s constitutional rights.

(2) Civil Cases. In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if 
its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may
admit evidence of a victim’s reputation only if the victim has placed it in controversy.

(c) Procedure to Determine Admissibility.

Title IX Hearing – FRE 412 Rape Shield Protections 

1) What is at Issue?

2) Admissibility Versus Probative

3) What does the offered evidence go to prove? Not does it 

prove this at point of admissibility  

4) Apply the Regulatory standards as applicable…Title IX 

hearings not governed by FRE per se  

https://www.federalregister.gov/d/2020-10512/p-2948


https://www.justia.com/documents/trials-litigation-caci.pdf
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We will discuss topics more in depth in the live virtual session, 

including:

• Supportive Measures, Sanctions and Remedies

• Consent

• Advisors

•
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• What is a “hearing”?

• Single decision-maker vs. a panel of decision makers?

• Rules of evidence?

• Hearing rules/rules of decorum

• Pauses, “time-outs”

• Objections?

• Calling the investigator as the first witness?

• Opening and closing statements?

• Should all hearings be online (currently)?

• What are the differences? 

• Online hearings

• Platforms? 

• Security?

Hearings 

Relevance and                  
Rape Shield Protections

[R]elevance is the sole gatekeeper evidentiary rule in the final 

regulations, but decision-makers retain discretion regarding the 

weight or credibility to assign to particular evidence. Further, for the 

reasons discussed above, while the final regulations do not address 

“hearsay evidence” as such, § 106.45(b)(6)(i) does preclude a 

decision-maker from relying on statements of a party or witness 

who has not submitted to cross-examination at the live hearing.                   

Id. at 30354.

Relevance Relevance Cont’d

The new Title IX regulations specifically . . . 

. . . require investigators and decision-makers to be trained 

on issues of relevance, including how to apply the rape 

shield provisions (which deem questions and evidence about a 

complainant’s prior sexual history to be irrelevant with two 

limited exceptions).

Id. at 30125 (emphasis added).

Prior Sexual History/Sexual Predisposition

Section 106.45(b)(6)(i)-(ii) protects complainants (but not 

respondents) from questions or evidence about the 

complainantõs prior sexual behavior or sexual 

predisposition, mirroring rape shield protections applied in 

Federal courts.

Id. at 30103 (emphasis added).

[T]he rape shield language in § 106.45(b)(6)(i)-(ii) bars questions or 

evidence about a complainant’s sexual predisposition (with no exceptions) 

and about a complainant’s prior sexual behavior subject to two 

exceptions: 

1) if offered to prove that someone other than the respondent 

committed the alleged sexual harassment, or 

2) if the question or evidence concerns sexual behavior between the 

complainant and the respondent and is offered to prove 
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[A] recipient selecting its own definition of consent must apply such 
definition consistently both in terms of not varying a definition from one 
grievance process to the next and as between a complainant and 
respondent in the same grievance process. The scope of the questions or 
evidence permitted and excluded under the rape shield language in §
106.45(b)(6)(i)-
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Consent 

Elements

• consent is a voluntary agreement to engage in sexual activity; 

• someone who is incapacitated cannot consent; 

• (such as due to the use of drugs or alcohol, when a person is asleep or unconscious, 
or because of an intellectual or other disability that prevents the student from having 
the capacity to give consent) 

• past consent does not imply future consent; 

• silence or an absence of resistance does not imply consent; 

• consent to engage in sexual activity with one person does not imply consent 
to engage in sexual activity with another; 

• consent can be withdrawn at any time; and 

• coercion, force, or threat of either invalidates consent. 

Elements to consider 

Credibility and Reliability 
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• Complainants and respondents can have any advisor of their 

choosing.

• How will an advisor be designated?

• Some will choose a lawyer as an advisor. Some will want a lawyer but 

will not be able to afford one. Equitable treatment issues.

• Some may have a family member, a friend, or another trusted 

person serve as their advisor.

• If a party does not have an advisor, the school must provide one free 

of charge.

• The school is not obligated to train advisors.

• How can/should advisors participate in the process?

“Advisors” 

The Department notes that the final regulations, § 106.45(b)(5)(iv) and §

106.45(b)(6)(i), make clear that the choice or presence of a party’s 

advisor cannot be limited by the recipient. To meet this obligation a 

recipient also cannot forbid a party from conferring with the 

partyõs advisor, although a recipient has discretion to adopt rules 

governing the conduct of hearings that could, for example, include 

rules about the timing and length of breaks requested by parties or 

advisors and rules forbidding participants from disturbing the 

hearing by loudly conferring with each other.   

Id. at 30339 (emphasis added).

Advisors in a Hearing

Whether a party views an advisor of choice as ‘‘representing’’ the 

party during a live hearing or not, this provision only requires 

recipients to permit advisor participation on the party’s behalf to 

conduct cross-examination; not to ‘‘represent’’ the party at the live 

hearing. A recipient may, but is not required to, allow advisors to 

‘‘represent’’ parties during the entire live hearing (or, for that matter, 

throughout the entire grievance process).   

Id. at 30342.

“Representation?”

[W]here a recipient must provide a party with an advisor to 

conduct cross-examination at a live hearing that advisor may be of 

the recipient’s choice, must be provided without fee or charge to the 

party, and may be, but is not required to be, an attorney. 

Id. at 30332 (internal citation omitted).

Providing an Advisor to a Party

Cross-Examination

[T]he Department does not believe that the benefits of 

adversarial cross-examination can be achieved when conducted 

by a person ostensible designated as a “neutral” official. This is 

because the function of cross-examination is precisely not to 

be neutral but rather to point out in front of the neutral decision-

maker each party’s unique perspective about relevant evidence and 

desire regarding the outcome of the case. 

Id. at 30335 (internal citations omitted, emphasis added).

Cross-examination 

499 500

501 502

503 504
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Cross-examination is essential in cases like Doe’s because it does 

more than uncover inconsistencies – it takes aim at credibility like 

no other procedural device. Id. at 30328, n.1268.

Due process requires cross-examination in circumstances like these 

because it is the greatest legal engine ever invested for uncovering 

the truth. Id. at 30328, n.1267.

Cross-examination and Credibility

Before a complainant, respondent, or witness answers 

a cross-examination question, the decision-maker 

must first determine whether the question is relevant 

and explain to the partyõs advisor asking cross-

examination questions any decision to exclude a 

question as not relevant.
Id. at 30331 (emphasis added).

The “Pause”

[T]he reason cross-examination must be conducted by a party’s advisor, 
and not by the decision-maker or other neutral official, is so that the 
recipient remains truly neutral throughout the grievance process. 
To the extent that a party wants the other party questioned in an 
adversarial manner in order to further the asking party’s views and 
interests, that questioning is conducted by the party’s own advisor, and 
not by the recipient. Thus, no complainant (or respondent) need feel as 
though the recipient is ‘‘taking sides’’ or otherwise engaging in cross-
examination to make a complainant feel as though the recipient is 
blaming or disbelieving the complainant.   

Id. at 30316 (emphasis added).

Recipient to Remain Neutral

The Department disagrees that cross-examination places a victim 

(or any party or witness) ‘‘on trial’’ or constitutes an interrogation; 

rather, cross-examination properly conducted simply 

constitutes a procedure by which each party and witness 

answers questions posed from a partyõs unique perspective in 

an effort to advance the asking party’s own interests. 

Id. at 30315 (emphasis added).

“Cross-examination” = Asking Questions

[T]he essential function of cross-examination is not to embarrass, 

blame, humiliate, or emotionally berate a party, but rather to ask 

questions that probe a party’s narrative in order to give the 

decisionmaker the fullest view possible of the evidence relevant to 

the allegations at issue. 

Id. at 30319.

Purpose is not to Humiliate or Berate

[C]ross-examination does not inherently rely on or necessitate 

DARVO techniques, and recipients retain discretion to apply rules 

designed to ensure that cross-examination remains focused on 

relevant topics conducted in a respectful manner. Recipients are in a 

https://dynamic.uoregon.edu/jjf/defineDARVO.html




©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this 
material on the Salisbury University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other 
entities of higher education, for their own training purposes for any reason. Use of this material for 
proprietary reasons, except by the original author(s), is strictly prohibited.

©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this 
material on the Salisbury University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other 
entities of higher education, for their own training purposes for any reason. Use of this material for 
proprietary reasons, except by the original author(s), is strictly prohibited.

This is because cross-examination (which differs from questions 

posed by a neutral fact-finder) constitutes a unique opportunity 

for parties to present a decision-maker with the party’s own 

perspectives about evidence. This adversarial testing of credibility 

renders the person’s statements sufficiently reliable for 

consideration and fair for consideration by the decision-maker, in 

the context of a Title IX adjudication often overseen by laypersons 

rather than judges and lacking comprehensive rules of evidence 

that otherwise might determine reliability without cross-

examination.    
Id. at 30349 (internal citations omitted).

Non Submission to Cross-examination Cont’d

[W]here a party or witness does not appear at a live hearing or 

refuses to answer cross-examination questions, the decision-maker 

must disregard statements of that party or witness but must reach 

a determination without drawing any inferences about the 

determination regarding responsibility based on the party or 

witness’s failure or refusal to appear or answer questions. Thus, for 

example, where a complainant refuses to answer cross-

examination questions but video evidence exists showing the 

underlying incident, a decision-maker may still consider the 

available evidence and make a determination.  

Id. at 30328.

Non Submission to Cross-examination Cont’d

§ 106.45(b)(6)(i) includes language that directs a decision-maker to 
reach the determination regarding responsibility based on the evidence 
remaining even if a party or witness refuses to undergo cross-
examination, so that even though the refusing party’s statement cannot 
be considered, the decision-maker may reach a determination based on 
the remaining evidence so long as no inference is drawn based on the 
party or witness’s absence from the hearing or refusal to answer cross-
examination (or other) questions. Thus, even if a party chooses not to 
appear at the hearing or answer cross-examination questions (whether 
out of concern about the party’s position in a concurrent or potential 
civil lawsuit or criminal proceeding, or for any other reason), the party’s 
mere absence from the hearing or refusal to answer questions does not 
affect the determination regarding responsibility in the Title IX grievance 
process.  Id. at 30322.

“Remaining Evidence”

[I]f the case does not depend on party’s or witness’s statements but 

rather on other evidence (e.g., video evidence that does not consist 

of ‘‘statements’’ or to the extent that the video contains non-

statement evidence) the decision-maker can still consider that 

other evidence and reach a determination, and must do so without 

drawing any inference about the determination based on lack of 

party or witness testimony. This result thus comports with the Sixth 

Circuit’s rationale in Baum that cross-examination is most needed 

in cases that involve the need to evaluate credibility of parties as 

opposed to evaluation of non-
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(iv) The Title IX Coordinator is responsible for effective 

implementation of any remedies. 

[The connection of supportive measures, sanctions and remedies to 

the hearing/decision-maker.]

§ 106.45(b)(7)(iv)

Appeals

(8) Appeals. 

(i) A recipient must offer both parties an appeal from a 
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We believe as a fundamental principle that parties and individual 

recipients are in the best position to determine the conflict 

resolution process that works for them; for example, a recipient 

may determine that confidentiality restrictions promote mutually 

beneficial resolutions between parties and encourage complainants 

to report, or may determine that the benefits of keeping informal 

resolution outcomes confidential are outweighed by the need for 

the educational community to have information about the number 

or type of sexual harassment incidents being resolved.                    

Id. at 30404 (internal citation omitted).

Confidentiality Cont’d

The recipient’s determination about the confidentiality of informal 

resolutions may be influenced by the model(s) of informal 

resolution a recipient chooses to offer; for example, a mediation 

model may result in a mutually agreed upon resolution to the 

situation without the respondent admitting responsibility, while a 

restorative justice model may reach a mutual resolution that 

involves the respondent admitting responsibility. The final 

regulations permit recipients to consider such aspects of informal 

resolution processes and decide to offer, or not offer, such processes, 

but require the recipient to inform the parties of the nature and 

consequences of any such informal resolution processes. 
Id. at 30404.

Confidentiality Cont’d

Ending an Informal Process

[A]n informal resolution process, in which the parties voluntarily 

participate, may end in an agreement under which the respondent 

agrees to a disciplinary sanction or other adverse consequence, 

without the recipient completing a grievance process, under §

106.45(b)(9). 

Id. at 30059 n.286. 

Thank you!

Assessment to follow…
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• What will your definition be?

• Affirmative consent?

• Will distribute across multiple offenses

• Elements
• consent is a voluntary agreement to engage in sexual activity; 

• someone who is incapacitated cannot consent; 

• (such as due to the use of drugs or alcohol, when a person is asleep or unconscious, or because 
of an intellectual or other disability that prevents the student from having the capacity to give 
consent) 

• past consent does not imply future consent; 

• silence or an absence of resistance does not imply consent; 

• consent to engage in sexual activity with one person does not imply consent to engage 
in sexual activity with another; 

• consent can be withdrawn at any time; and 

• coercion, force, or threat of either invalidates consent. 

“Consent”—Not Defined in New Regulations Definitions of Offenses to Be Included in Policies

i. Sexual harassment 

ii. Sexual assault 

1. Non-consensual sexual contact, and 

2. Non-consensual sexual intercourse 

iii. Domestic violence 

iv. Dating violence 

v. Sexual exploitation 

vi. Stalking 

vii. Retaliation 

viii. Intimidation

Stalking. (i) Engaging in a course of conduct directed at a specific person 
that would cause a reasonable person to—

(A) Fear for the person’s safety or the safety of others; or

(B) Suffer substantial emotional distress.

(ii) For the purposes of this definition—

(A) Course of conduct means two or more acts, including, but not 
limited to, acts in which the stalker directly, indirectly, or through third parties, 
by any action, method, device, or means, follows, monitors, observes, surveils, 
threatens, or communicates to or about a person, or interferes with a person’s 
property.

(B) Reasonable person means a reasonable person under similar 
circumstances and with similar identities to the victim.

(C) Substantial emotional distress means significant mental suffering or 
anguish that may, but does not necessarily, require medical or other 
professional treatment or counseling.
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While the sexual harassment definition does not identify “grooming 
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Concurrent Law Enforcement Activity

Section 106.45(b)(1)(v) provides that the recipient’s designated reasonably 

prompt time frame for completion of a grievance process is subject to 

temporary delay or limited extension for good cause, which may 

include concurrent law enforcement activity. Section 106.45(b)(6)(i) 

provides that the decision-maker cannot draw any inference about the 

responsibility or non-responsibility of the respondent solely based on 

a partyõs failure to appear or answer cross-examination questions at 

a hearing; this provision applies to situations where, for example, a 

respondent is concurrently facing criminal charges and chooses not to 

appear or answer questions to avoid self-incrimination that could be 

used against the respondent in the criminal proceeding. 

Id. at 30099 n.466 (emphasis added).

Further, subject to the requirements in § 106.45 such as that evidence 

sent to the parties for inspection and review must be directly related to 

the allegations under investigation, and that a grievance process must 

provide for objective evaluation of all relevant evidence, inculpatory and 

exculpatory, nothing in the final regulations precludes a recipient 

from using evidence obtained from law enforcement in a § 106.45 

grievance process. § 106.45(b)(5)(vi) (specifying that the evidence 

directly related to the allegations may have been gathered by the 

recipient “from a party or other source” which could include evidence 

obtained by the recipient from law enforcement) (emphasis added); §

106.45(b)(1)(ii).

Concurrent Law Enforcement Activity 

Id

106.45(b)(1)(ii).
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• “[T]he recipient must dismiss the formal complaint with regard 

to that conduct for purposes of sexual harassment under title IX 

or this part; such a dismissal does not preclude action under 

another provision of the recipient’s code of conduct.

•
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Conduct That Does Not Meet Sexual Harassment 
Definition

Allegations of conduct that do not meet the  definition of “sexual harassment” in §

106.30 may be addressed by the recipient under other provisions of the recipient’s 

code of conduct . . .  Id. at 30095.
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• For each party interviewed 

• If you take a written (or emailed) statement from a witness or 

party, you still need to be able to ask them questions about the 

statement they provided (in the Title IX process, this is cross-

examination. In the investigative process for non-Title IX sexual 

misconduct, you need to be able to ask questions about the 

written statement to assess credibility) 

Credibility Assessments 

Implementing Supportive 
Measures

§ 106.30(a) “Supportive Measures”

Supportive measures means non-disciplinary, non-punitive individualized 

services offered as appropriate, as reasonably available, and without fee or 

charge to the complainant or the respondent before or after the filing of a 
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• What is a “hearing”?
• Single decision-maker vs. a panel of decision makers?
• Rules of evidence?
• Hearing rules
• Should all hearings be online (currently) 
• What are the differences? 
• Online hearings

• Platforms? 
• Security?
• Do you record?

Hearings Non-Title IX Sexual Misconduct Hearing 

• What are the differences in your regular code of conduct 

hearings and your non-Title IX sexual misconduct hearings? 

• Process differences? 

• Administrative Hearing? 

• Committee or panel adjudication? (employees only? Student?) 

• Advisor role in the process? 

• Any sanctioning differences? 

• As much as possible, you want the non-Title IX sexual misconduct 

hearings to mimic the regular code of conduct hearing process. 

• It differs from the Title IX hearing process (no cross-examination by 

the advisors) but should be like most of your other conduct process. 

• To keep in line with the elimination of the single adjudicator model, 

you might want to consider having on staff member in the conduct 

office “conduct the investigation and write up summary findings of 

the evidence gathered” and submit that to the adjudication panel or 

hearing officer to consider – so it separates those processes. 
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(ii) A recipient may offer an appeal equally to both parties on 

additional bases. 

§ 106.45(b)(8)(ii)

(iii) As to all appeals, the recipient must: 

(A) Notify the other party in writing when an appeal is filed and implement 
appeal procedures equally for both parties; 

(B) Ensure that the decision-maker(s) for the appeal is not the same person as 
the decision-maker(s) that reached the determination regarding responsibility 
or dismissal, the investigator(s), or the Title IX Coordinator; 

(C) Ensure that the decision-maker(s) for the appeal complies with the 
standards set forth in paragraph (b)(1)(iii) of this section; 

(D) Give both parties a reasonable, equal opportunity to submit a written 
statement in support of, or challenging, the outcome; 

(E) Issue a written decision describing the result of the appeal and the 
rationale for the result; and 

(F) Provide the written decision simultaneously to both parties.

§ 106.45(b)(8)(iii)(A-F)

Confidentiality and FERPA Protections

Section 106.71(a) requires recipients to keep confidential the identity of any individual 

who has made a report or complaint of sex discrimination, including any individual 

who has made a report or filed a formal complaint of sexual harassment, any 

complainant, any individual who has been reported to be the perpetrator of sex 

discrimination, any respondent, and any witness (unless permitted by FERPA, or required 

under law, or as necessary to conduct proceedings under Title IX), and § 106.71(b) states that 

exercise of rights protected by the First Amendment is not retaliation. Section 106.30 defining 

“supportive measures” instructs recipients to keep confidential the provision of supportive 

measures except as necessary to provide the supportive measures . These provisions are 

intended to protect the confidentiality of complainants, respondents, and witnesses during a 

Title IX process, subject to the recipient’s ability to meet its Title IX obligations consistent with 

constitutional protections. 

Id. at 30071 (emphasis added).[Separate module addresses FERPA, recordkeeping and 
confidentiality.]

• What do you have now in your Code?  

• What do your policies say? Can either party appeal? On what 

grounds?  

• Who can hear appeal? Since these are different, do they need 

addition training? 

• What needs to change? Anything? 

• Where can your recruit additional appellate officers?

Appeals for Non-Title IX Sexual Misconduct 

Intersectionality 

Where overlap exists 

703 704

705 706

707 708
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• [T]he Oxford English Dictionary in 2015, which calls it a sociological 
term meaning “The interconnected nature of social categorizations 
such as race, class, and gender, regarded as creating overlapping and 
interdependent systems of discrimination or disadvantage; a 
theoretical approach based on such a premise.”

• Merriam-Webster’s definition is a little less academic: “the complex, 

https://www.merriam-webster.com/dictionary/intersectionality
https://www.cjr.org/language_corner/intersectionality.php
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• Personal animosity

• Illegal prejudice

• Personal or financial stake in the outcome

• Bias can relate to:

• Sex, race, ethnicity, sexual orientation, gender identity, disability or 

immigration status, financial ability or other characteristic

“Bias”

Id. at 30084. 

Remember, other modules in the NASPA Title IX Training 

Certificate curriculum address student conduct, Title IX hearings, 

Title IX investigations, informal resolution, FERPA/records 

management, evidence, etc.

Final thought…

Thank You…

Assessment will follow.

LIVE SESSION on Title IX 
Grievance Procedures/Sexual 
Misconduct Procedures
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The Department agrees with commenters that the truth-seeking function of 
cross-examination can be achieved while mitigating any re-traumatization of 
complainants because under the final regulations: 

• Cross-examination is only conducted by party advisors and not directly or personally by 
the parties themselves; 

• upon any party’s request the entire live hearing, including cross-examination, must 
occur with the parties in separate rooms; 

• questions about a complainant’s prior sexual behavior are barred subject to two limited 
exceptions; 

• a party’s medical or psychological records can only be used with the party’s voluntary 
consent; 

• recipients are instructed that only relevant questions must be answered and the 
decision-maker must determine relevance prior to a party or witness answering a cross-
examination question; and 

• recipients can oversee cross-examination in a manner that avoids aggressive, abusive 
questioning of any party or witness. 

Id. at 30313 (internal citations omitted, bullets added).

“Mitigation of Trauma”
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If a party’s advisor of choice refuses to comply with a recipient’s 

rules of decorum (for example, by insisting on yelling at the other 

party), the recipient may require the party to use a different 

advisor. Similarly, if an advisor that the recipient provides refuses to 

comply with a recipient’s rules of decorum, the recipient may 

provide that party with a different advisor to conduct cross-

examination on behalf of that party.  

Id. at 30320.

Advisors as Cross-Examiners

The assigned advisor is not required to assume the party’s version 

of events is accurate, but the assigned advisor still must conduct 

cross-examination on behalf of the party. 

Id. at 30341.

Assigned Advisor

A party cannot ôôfireõõ an assigned advisor during the hearing, but if 
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(ii) Require an objective evaluation of all relevant evidence—

including both inculpatory and exculpatory evidence— and 

provide that credibility determinations may not be based on 

https://www.justia.com/documents/trials-litigation-caci.pdf
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[T]he §
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(iii) As to all appeals, the recipient must: 

(A) Notify the other party in writing when an appeal is filed and implement 
appeal procedures equally for both parties; 

(B) Ensure that the decision-maker(s) for the appeal is not the same person as 
the decision-maker(s) that reached the determination regarding responsibility 
or dismissal, the investigator(s), or the Title IX Coordinator; 

(C) Ensure that the decision-maker(s) for the appeal complies with the 
standards set forth in paragraph (b)(1)(iii) of this section; 

(D) Give both parties a reasonable, equal opportunity to submit a written 
statement in support of, or challenging, the outcome; 

(E) Issue a written decision describing the result of the appeal and the 
rationale for the result; and 

(F) Provide the written decision simultaneously to both parties.

§ 106.45(b)(8)(iii)(A-F)

• What choices do we need to make?

• Who should decide appeals and what training do they need?

• How many appellate officers do we need?

• What are the procedures for appeals?

• How do appellate officers arrive at a determination?

• What “additional bases” could exist?

Points on Appeals

Tabletop Exercises and 
Breakout Groups

• You will be placed into a random breakout group with about 4-6 other 
people.

• Please send a chat message to Jill Dunlap if you need to be placed in the group with 
closed-captioning.

• Discuss the scenarios that were previously emailed.

• You can start with either scenario.

• Please spend about 45 minutes discussing the scenarios as a group.

• Please share how you plan to address these issues on your campus.  This is 
a time to learn from each other!

• We will come back together as a group and Peter & Jennifer will go over 
the scenarios.

• Breakout rooms are not recorded.

• Please make sure you are unmuted and video is on.

Breakout Groups

ABC University’s policies state that the Title IX Coordinator will serve as 

the “hearing officer” to ‘’manage the logistics of the hearing process 

and to assist the hearing panel. The hearing officer is empowered to 

enforce rules of decorum as well.” ABC University policies also specify 

that the Title IX Coordinator “is not a decision-maker.” Per ABC 

University policies, the decision-making function is entrusted to a panel 

consisting of three individuals trained as Title IX decision-makers—two 
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Special Issues Highlight #11
Designation of “Hearing 
Officers” and “Decision-

Makers”

• Should you designate a separate hearing officer who is not a 

decision-maker?

• With respect to the roles of a hearing officer and decisionmaker, the final 

regulations leave recipients discretion to decide whether to have a 

hearing officer (presumably to oversee or conduct a hearing) separate 

and apart from a decision-maker, and the final regulations do not 

prevent the same individual serving in both roles.  Id. at 30372.

• What is their role?

• Who should take this position?

• Title IX Coordinator? General Counsel? Someone else?

Hearing Officers

• Who are appropriate decision-makers?

• Faculty, staff, students?

• [T]he final regulations do not preclude a recipient from allowing student leaders to 

serve in Title IX roles so long as the recipient can meet all requirements in § 106.45 

and these final regulations, and leaves it to a recipient’s judgment to decide under 

what circumstances, if any, a recipient wants to involve student leaders in Title IX 

roles. Id. at 30253.

• Outside decision-makers or “adjudicators”?  What about law firms?

• § 106.8(a) specifies that the Title IX Coordinator must be an ‘‘employee’’ designated 

and authorized by the recipient to coordinate the recipient’s efforts to comply with 

Title IX obligations. No such requirement of employee status applies to, for instance, 

serving as a decision-maker on a hearing panel.         Id. at 30253 n.1037.

• No bias or conflicts of interest 

• Training

Decision-Makers

[T]he decision-maker will be trained in how to conduct a grievance 

process, including 

• How to determine relevance 

• How to apply the rape shield protections

• How . . . to determine the relevance of a cross-examination 

question before a party or witness must answer.    

Id. at 30353 (bullets added).

Decision-Maker Training Mandates

In a Title IX hearing, Complainant’s advisor, Ad Visor, is cross-examining 

Respondent in a live in-person hearing where both parties are present. 

Upon hearing Respondent’s answer to Ad Visor’s question, 

Complainant yells out “That’s a lie!”

Scenario #2

x How should a decision-maker address this situation? Is the 

spontaneous utterance “evidence”?

x Should a campus adopt hearing rules addressing spontaneous 

utterances/ decorum in the course of a hearing? If so, what might 

these rules look like?  

x What are ways in which rules of decorum might differ for an in-

person hearing versus a virtual hearing? 

x Who enforces the rules of decorum at the live hearing?

Scenario #2—Questions 

799 800

801 802

803 804
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Special Issues Highlight #13 
Lawyers as Advisors

• All advisors should be provided information regarding hearing 

procedures/processes/rules in advance

• Title IX hearings are not court

• Will you allow objections?

• Will you allow challenges to the relevance determinations made 

by the decision-makers?

Lawyers as Advisors

The final regulations do not preclude a recipient from 
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Special Issues Highlight #15
Counterclaims

The Department cautions recipients that some situations will 

involve counterclaims made between two parties, such that a 

respondent is also a complainant, and in such situations the 

recipient must take care to apply the rape shield protections 

to any party where the party is designated as a 

ôôcomplainantõõ even if the same party is also a ôôrespondentõõ 

in a consolidated grievance process.   

Id. at 30352 (internal citation omitted, emphasis added).

Counterclaims

Closing Thoughts

• Tuning

• “Looking around corners.”

• “Policy should reflect practice and practice should reflect policy.”

• Remember, any rules or procedures you implement must

1. Not run afoul of the final regulations

2. Must be equally applied to the parties

Closing Thoughts

The First Amendment and Title IX: An OCR Short Webinar (July 29, 2020)

OCR Short Webinar on How to Report Sexual Harassment under Title IX 
(July 27, 2020)




